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-I-
ISSUES PRESENTED FOR REVIEW 
1). Did the Petitioner present a "preponderance of 
evidence" in the District Court, which should 
have precluded dismissal of the Petition for 
Post Conviction Relief? 
2). Did the District Court err when it denied the 
Motion for Appointment of Counsel during the 
Post Conviction Proceeding? 
3). Did the District Court err when it refused to 
appoint counsel for appellate purposes? 
4). Is the Appellant entitled to appeal the length of 
his sentence, and if so, is counsel obligated to 
file such an appeal? 
-II-
STATEMENT OF THE CASE 
This is an appeal from the denial of a Petition for Post 
Conviction Relief. 
The Appellant entered into a plea of guilty to the offenses 
of Delivery of a Controlled Substance, and Vehicular Manslaughter. 
On November 22nd, 2010 the Court imposed the following 
sentence(s): 15 years for the crime of Vehicular Manslaughter, 
of which 10 of those years were ordered to be served as determinate 
or "fixed", followed by five years to be served indeterminate. On 
the charge of Delivery of a Controlled Substance, the Court imposed 
a sentence of Life, with seven years of that term to be served as 
determinate or "fixed". The Court further ordered that the 
sentences be served concurrently to each other. 
At the time of the alleged crimes, the Appellant was taken to 
a hospital where he was fading in and out of consciousness. During 
this time period, the Appellant was questioned by Police officers. 
At the time of, and during the process of bargaining with 
the State, the Appellant was informed by his Counsel that the 
most he would serve, (Or receive for a sentence), if he entered 
into a plea agreement, would be a sentence of 5 years fixed, with 
a 10 year indeterminate term, with a real possibility of receiving 
a term of 3 years fixed, followed bv 12 years indeterminate. 
It was based upon this representation by Counsel that the 
Appellant entered into the plea of guilty. 
Opening Brief-1 
At the time the sentence was pronounced, the Appellant 
showed his Counsel that there was some information in the 
Pre-sentence Report, (PSI), that was not accurate. 
Counsel informed the Appellant that it would be able to be 
straightened out later, to not bring it up to the Trial Court. 
At the time the Court imposed the sentence, and after the 
Appellant received a sentence of life, (And not the sentence 
that he had been promised by Counsel), the Appellant asked 
Counsel to file an appeal of the sentence imposed. 
Counsel for the Appellant assured him that he would do so. 
(It is important for this Court to also know that Counsel for 
the Appellant, during the plea bargaining process, informed the 
Appellant that there was no way to file a Motion to Suppress the 
unmirandized statements of the Appellant). 
After the Appellant was received at the Idaho State 
Correctional Institution, he was made to believe that his Attorney 
had blatantly misinformed him and mislead him about several 
critical factors. 
First, it became clear that the plea was entered into not 
as an intelligent choice of options open to the Appellant, because 
a Motion to Suppress the Statements given to the Police could 
have been filed by Counsel. And, the Attorney for the Appellant 
had not filed an appeal of the sentence imposed, as Counsel had 
promised to the Appellant. 
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Counsel filed a Motion to reduce my sentence, based solely 
on a request that the sentence was excessive. Counsel, prior 
to filing this Motion, did not consult with the Appellant 
regarding any of the issues that he wanted to have brought before 
the Court, therefore Counsel still did not file a direct appeal 
of the sentence imposed. 
Finally, because of the actions, (Or in-actions), of Counsel, 
the Appellant has been sentenced to a term of prison based upon 
inaccurate information in the PSI. Because Counsel did not form 
any type of challenge to the information in the PSI, the Appellant 
has been harmed. 
After waiting for as long as possible, the Appellant filed 
a Petition for Post Conviction Relief in the District Court. 
The issues in the Petition were based upon Ineffective 
Assistance of Counsel for the claims as previously stated herein. 
The District Court issued a Notice of Intent to dismiss, 
and thereafter granted to the Appellant time in which to file a 
Response to the Courts Notice of Intent to Dismiss the Post 
Conviction Petition. 
The Appellant filed such a Response, and the Court dismissed 
the Petition for Post Conviction Relief, without appointing 
Counsel to assist the Petitioner in developing his claims of 
Ineffective Assistance of counsel, thus denying to the Appellant 
his right to appeal the sentence imposed with the effective 
assistance of counsel. 
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The Appellant filed a timely Notice of Appeal, and he also 
requested the assistance of Counsel on appeal, which was denied 
by the District Court. 
The Appellant now files this Opening Brief on Appeal, which 
is submitted in a Pro-Se format, and asks this Court to grant to 
him the "less stringent standards of Law", as the United States 
Supreme Court stated should be given to Pro-Se litigants in the 
case of Haines V. Kerner, 404 U.S. 519, 92 s.ct. 594, 30 L.Ed 2d 
652, (1972). 
ARGUMENT OF LAW 
The Appellant herein asserts that the District Court erred 
when it dismissed the Petition for Post Conviction Relief because 
the Appellant clearly met his burden of persuasion as to the 
"hurdle" that he was obligated to over-come so as to not have the 
Petition for Post Conviction Relief dismissed. 
STANDARD FOR POST CONVICTION PETITIONS 
"Post Conviction Proceedings are special proceedings, Civil 
in nature, and to prevail, the Petitioner must prove by a 
Preponderance of the evidence the allegations on which the 
application for relief is made". Sivak V. State, 134 Idaho 641, 
8 P.3d 636, (2000). 
In a Post Conviction setting the Petitioner only needs to 
prove his claims by a "preponderance of the evidence". See, 
State v. Payne, 146 Idaho 548, at 560, (2008). This means that 
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he only needs to show that, based on a consideration of all of 
the evidence presented, it is more likely than not that his 
version of events is true. Oxley V. Medicine Rock Specialties, 
Inc., 139 Idaho 476, at 481, (2003). 
A preponderance of the evidence means that when weighing 
all of the evidence in the record, the evidence on which the 
finder of fact relies is more probably true than not true. In Re 
Beyer, ___ , P.3d ___ , 2013, Opinion Number 32, page 5. 
It is based upon this standard of law that the Appellant 
contends that the District Court erred when it dismissed the 
pending Petition for Post Conviction Relief as the State did not 
submit any evidence to contradict the sworn allegations of the 
Appellant. 
Furthermore, even if the District Court was correct in 
issuing a Notice of Intent to Dismiss, the Appellant filed a 
Response to that Notice, and in the said same Response, the 
Appellant submitted unrefutable evidence that clearly and 
convincingly, by a "preponderance of the Evidence" showed that 
he was entitled to the relief he sought, and therefore the Court 
erred when it failed to appoint Counsel to Assist the Appellant, 
and furthermore erred when it dismissed the Petition for Post 
Conviction Relief. 
Contained within the Clerk's Record on Appeal, at pages 
51-54, is the Appellant's Response to the State's Notice of 
Intent to Dismiss the Post Conviction Petition. 
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In response to the Notice of Intent to dismiss the Post 
Conviction Petition, (Record on Appeal, at page 52), the Appellant 
informed the Court that his plea was not intelligently entered 
into because his attorney had not filed a Motion to suppress 
statements given to law enforcement at a time when he was placed 
in the hospital. 
In the sworn and verified Affidavit as attached to the 
Petition for Post Conviction Relief, (Clerk's Record on Appeal, 
at Page 10, numbered paragraph A), the Appellant is very clear 
as to which statements he is concerned about. 
However, when the District Court dismissed the Post Conviction 
Petition, it dismissed it and stated, " ••• the Petitioner does not 
mention which statements he wanted to have suppressed". 
It is clear, on the evidence before this Court that the 
Petitioner met his burden of proof by a "preponderance of the 
Evidence", and the Court should have appointed Counsel to assist 
the Appellant in developing this claim. 
The Court's have held, "Counsel's failure to file a 
Suppression Motion, if it would ahve been successful, would 
have allowed the Attorney to bargain for a lesser sentence, and 
inasmuch it is ineffective assistance of counsel to not file such 
a Motion to suppress". Moore V. Czerniak, 534 F.3d 1128, (2008). 
The Appellant has also made a claim that he was sentenced 
on false and misleading information in the PSI. If this is true 
it violates Due Process of Law under the Fourteenth Amendment to 
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the United States Constitution, and the Sixth Amendment to the 
said same. Please see, West V. United States, 994 F.2d 510, (1993). 
Not only did the Appellant allege that there was information 
used against him in the PSI that was false, he further alleged 
that it was the prosecutor who gave this false information to the 
Pre-sentence investigator to use in the PSI. This is a claim of 
prosecutorial misconduct, that should have been further 
investigated, with the assistance of competent counsel; but the 
Court refused to appoint counsel to assist the Appellant in 
developing the claims presented. 
The Appellant also brought forward a claim that his attorney 
had not properly investigated the case against him before counsel 
convinced the Appellant to enter into a plea of guilty. The 
Appellant believes that it was ineffective assistance of Counsel 
for Counsel not to have filed any pre-trial Motions, such as a 
Motion to suppress evidence/statements made by the Appellant; 
or Counsel, had he been acting as the Counsel guaranteed by the 
United States Constitution, would clearly have had some form of 
forensic tests conducted upon the blood and urine of the 
Appellant. (Such blood tests would have shown that at the time 
of the accident the Appellant was not under the influence of 
drugs or alcohol). 
The Courts have held, " •• though there might be unusual cases 
where an attorney can make a rationale decision that investigation 
is not necessary, as a general rule an attorney must investigate a 
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case in order to provide minimally competent representation". 
Crisp V. Duckworth, 743 F.2d 580, at 583, (2007). 
The Appellant also asserted that he was informed by his 
Attorney that if he entered into a plea of guilty that the most he 
would receive for a sentence would be a term of 15 years, with 5 
of those years fixed, or determinate. 
At the time the sentence was imposed, the Appellant received 
a sentence of Life, which is certainly much more than a sentence 
of 15 years. 
Once more, the Courts have held, " .•• an allegation that counsel 
promised a certain sentence, and that promise was not fullfilled, 
states a claim of Ineffective Assistance of Counsel". Please see, 
Hernandez-Hernandez V. United States, 904 F.2d 758, at 761-762, 
(1990); United States V. Espinoza, 866 F.2d 1067, (1988); Williams 
V. Estelle, 681 F.2d 946, (1982). 
The Appellant met the "preponderance of Evidence" standard 
to have had his case move forward and to not be dismissed when he 
submitted a Sworn Affidavit, that was not contradicted by any type 
of evidence, and therefore it was clearly erroneous for the Court 
to have dismissed the Petition for Post Conviction Relief. 
Finally, the Appellant alleged that he requested his attorney 
to file an appeal of the sentence imposed. This is shown to this 
Court to be true in the Clerk's Record on Appeal, at page 54. 
As to this issue, there is no mistake. The Appellant made a 
clear claim of ineffective assistance of counsel for the failure 
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of Counsel to file the appeal as was requested by the Appellant. 
The Courts have spoken on this issue. In the case of Roe V. 
Flores-Ortega, 528 U.S. 470, 145 L.Ed.2d 985, (2000), where the 
United States Supreme Court stated, " ••• an attorney's failure to 
file an appeal, in spite of being instructed to do so by his 
client is ineffective assistance of counsel; in addition, an 
attorney's failure to advise his client about the possibility of 
filing an appeal also constitutes ineffective assistance of counsel." 
CONCLUSION 
The Clerk's Record on Appeal, at pages 51-54, contains the 
information that was submitted to the district court in response to 
the Notice of Intent to Dismiss the Petition for Post Conviction 
Relief. 
It is perfectly clear that the Petitioner did in fact met the 
necessary "preponderance of evidence" standard which should have 
precluded the Court from dismissing this case. 
It was error for the Court to enter an order directing that 
no counsel would be appointed to assist the Appellant in the 
Post Conviction matter; and it was also error for that same Court 
to have entered an Order denying to the Appellant his request 
for the Appointment during this Appeal. 
Because the District Court abused it's discretion when it 
dismissed this case, it is respectfully requested that this Court 
remand this case back to the District Court for an evidentiary 
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hearing, and for the appointment of counsel to assist the 
Appellant in prosecuting his case. 
OATH OF APPELLANT 
Cornes now, Douglas Nay, the Appellant herein, who after 
being duly sworn and placed upon oath, under the penalty of 
perjury as applicable to him under the laws of the State of 
Idaho, the Appellant being a citizen thereof, who avers and 
states as follows: 
I am the Appellant herein. I have read the enclosed Brief. 
I know the Contents thereof and believe them to be true and correct 
to the best of ~elief and knowledge. 
\ G /1_ 
CERTIFICATE OF SERVICE 
I, Douglas Nay, Certifies that I served a true and correct 
copy of the enclosed Opening Brief of Appellant upon the parties 
entitled to such service by depositing a copy of the said same 
in the United States Mail, first class postage prepaid and 
addressed as follows: 
Clerk of the Court 
Idaho Supreme Court 
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